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Nya Pamphlet, which the Author me 


:4iſhed in the courſe of laſt: winter con- <3 


taining the reſult of his 
cerning the effect of a diſſolution of par- 
lament upon an unfiniſhed impeachment, 
—_ obſervations were introduced. 
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(3768 — the commencement of the pre- 
eachment, a monſtrous doctrine 
„which, if eſtabliſhed, would' 


arm. the Aa of Lords with a deſpotic 
Power, and might even 


prove fatal to 


our ee and conſtitution; which is, that 


they are not bound, like inferior courts, 


by the rigid and inflexible rules of evidence. 
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but m may admit, at their diſcretion, any 1 
cies of information which they may think 
en for the. . of truth. | 


* But I truſt that the Lords will always : 
_ havewildorm aud Virtue fo feet dach part: 

nicious propoſitions, and will remember 
that, in their character of judges, it is 
hoes — and not jus dare,.* 


* The rules of iden like the . | 
af Morality, are Preſumed to be founded 
in the beſt ſenſe poſſihle, in xeaſon 
wiſdom. matured. and confirmed by: the 
Sperience of ages; and, in all criminal 
„both in the higheſt and 


1gweſt courts, whether. at-the Quartaraſoſi- - 
ei H in the High Court of Parliament, | 
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. 305 But high ooh of the two 5 Houſes of | 
„ Parliament may do many acts, from uch 
there is no remedy or appeal, yet E truſt 
tar they will always have ſuch a:conſoiene 
dees ant juriſdiction, that they will never 
"Ae maxim, That they can do no 
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to hear that a gentlemam of the firſt cele 
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ticed, eſpecially as it came from one, whoſe 


_uty” it was to inſtruct the riſing genera- 
tion in the true principles of the Law and 


donftitation- of England, and that in 


a ſpeech of conſiderable length he had 


endeavoured to prove and eſtabliſh that the 
Houſe of Lords are not bound by the Hewes 
of Evidence os other n 25 


10 am ms inſenfible of * ee to 10 


— of ſufficient conſequenee that any 
error of mine ſhould deſerve the animad- 
verſions and correction of one, who is re- 


garded as a Pillar of State, and whoſe pe- 


culiar and anxious care it has long been 


to provide, Ne guid reſpub, ee 741 
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who would ſhed his beſt blood i in ee 


yo of the Citadel, "ny en nin, of 


1 ide the debates of the Houſe of Sosa 1 i the : 
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its internal structure, or how each ran 


The imputation of ignorance and teme-. 


12 5 


rity in denying the truth of a propoſition, 


which he has always heard with aſtoniſn- 
ment, and the apprehenſion of danger to 
the community, if it is falſe, when ſanc- 
tioned by a name of ſuch reſpectability, 
have induced the author to com pile this 


diſſertation, and to obtrude his * 

once more upon the 3 ls 
an ha? 

11 would not have been delayed wo long. 
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1 ifa variety of engagements and avocations 


had not obliged him to ag Has atten- 
tion to the n, 


111 is perhaps a melntchply confiderition 
to this Country, that men of the greateſt 
abilities generally imagine that they can 
comprehend the moſt important of all 
ſciences by intuition, and that they poſſeſs 
more refined and exalted ideas of law and 
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juſtice than thoſe, who ae eniciric 
in the adminiſtration of them; for it has 
been a common cuſtom of late to ridicule 
the authority of our profeſſion, and to 
pronounce that whatever we preſume to 
ſuggeſt is nothing but ene Pg and ; 
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ments of the Law of England with diſreſpect. Whe bon 
forms are eſſential to the adminiſtration of Juſtice, the 
diſtinction between form and ſubſtance is idle and ſuper- 
fluous. Forms are the ſcales; without which juſtice could 
not equally be diftributed, iftheſe were diſregarded, uncer- 
tainty and confuſion wotld be inevitable. But when 
forms ceaſe to anſwer the ends propoſed, they ouglit to 
be altered by Parliament, our judges cannot legiſlate. 5 

With regard to the Old Bailey, tho“ I have never had 
occaſion to attend there profeſſionally, yet I can declare 
that I have never heard that any thing was attempted | 
by the gentlemen of the profeſſion who practiſe there, 
which the ſevereſt of the Judges would decline, if he 
were at tlie bar, and the caſe required it And a8 2 
learned Recorder and his Majeſty's Judges preſide upon 

_ the bench, and the priſoners are tried by reſpetable 
juries from the city of London Sag to the Law 


| of England, one may fairly conclude that juſtice is ad- 
miniſtered there with as much POPE as in any Court 
under Heaven. 
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ciples, and ſteady to their purpoſe will 
never ſacrifice the Liberty of their Countty 
to the popularity of the day, or cut the 
law of England, like a RO ſuit to 
| the beton ol the dime. 1111 N 11 70 fl 
LEES VF 1 avs . 21 ty 
We mt bs * an [he — 
with o inferiority in every debate, in 
which from our profeſſion; it ĩs expected 
we ſhould excel We haue not the choice 
which Dr. Johnſon in his younger years 
was eager to adopt, When I was a boy, 
© ſays he, Luſed always to chuſe the wrong 
« fide of a debate, becauſe moſt ingeniquy 
things, that is to ſay, IE new things 
"A RL ind. von i en eee, 
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An G j6 mt ned by the 
rules and authorities of law, can find a 
thonſand entertaining arguments to ſup- 
port what he has advanced, and by ap- 
pealing ta the paſſions and good ſenſe of 
his audience, he is ſure to conciliate the 
favour and e of the vul "ou and un- 
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But the lawyer init ay entirely. upon 
ws caſe and his authority, which'though 


it ſometimes may be abſurd and perquam 
derum, yet will admit of one argument 


it chears Gas to think of, and which 
the" noble declarat IF 
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Who that has the ſpirit of an Engliſh: 
m can read this without Wa r 
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ſufficiently convincing with men of ſenſe, 

that it is the lex ſcripta or the law of the 

land. Of late we have forgot thoſe vene- 
records, which my Lord Coke ſays | 


ons of "wy As xo bal 
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5 preſſing bis hank upon his heart, and im- 
precating the vengeance of heayen upon 
the violators of it. Notwithſtanding the 
coarſeneſs of the language, how poor and 
feeble is the verbiage of the modern decla- 
rations of rights, compared with this firſt 
Great Charter of the liberties of -Engliſh- 
men. But i it has been diſcovered that our 
anceſtors have been guilty of a groſs-error, 
and what they thought they had tranſmit» 
ted to us as a treaſure, is in fact an in- 


cumbrance and a nuiſance: | For how can 


the Lex Terre be conſiſtent with reaſon, 3 ol 
juſtice, or liberty, which would put an eng 

, '_ to a trial, that had continued three years, e 
8 or which would confine the proſecusian o ß 


that trial to the narrom rules of evidence 
obſerved in the inferior courts.— Thoſe, 
who are unwilling to admit that the Houſe - 
of Lords upon the preſent occafior-ſhobld. 
be tied down to laws and rules, ſeen to 
| have: an n ue for their'a ar- 
e i oh [aps ys 
welke once che laws 18 your authority, Bs wy 
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But Shakeſpeare, that great maſter of 


nature, (and the | beſt governments are 
moſt conformable to nature, & or to the 


particular circumſtances under which men 
are placed by nature) will always be found 


to make his beſt and wiſeſt characters ex- 


preſs the trueſt and juſteſt | ſentiments of 


law, liberty, and government He firmly 


and boldly anſwers, and i in the RR 
| o af a; eee 33 


of > muſt not be, 1 is no power in Vene 
Can alter a Sabres eſtabliſhed — _ 5 
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5 d many an error by the fame example 
Will ruſh into the fate—it cannot de, 
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Heng of that contemptible expreſſion The Rights of 


Man, which in my humble opinion is "diſgraceful" to - 


the theory and philoſophy: of an enlightened p 
leaves a convenient ambiguity to ſedition, to interpret it 


either the rights of a ſavage or 2 civilized man, and in 
one Eale at the leaſt it is equally ſubverſiye of the beſt 


governments as the worſt-- When men flock together, 


government is as neceſſary and as natural to _ ſtate 
 F un, as raiment and habitations. | 


( mr ) 
ean repoſe with confidence and ſecurity, as 
he foreſees the certain nme of all 

his WN e 21. 


t is the W charaReriſtie of the 
Engliſh government to abhor diſcretion, 
_ which-is/equally ſlavery, whether it is pro- 
nounced: by one, or the majority of 700. 
A power to diſpenſe with law is alike dan- 
gerous and deteſtable, whether it is veſted 
in the King, or any other part of the go+ 
vernment leſs. than the ſupreme power of 
the ſtate collected i in een e and 
mee | 


No Sengkang yet deen e in or 
| buſes the National Aſſembly of France 
more worthy of a great and a free people | 
than this, viz, Let tbe track of the Lau be 
purſued” oy. it ee 1 over Were 
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Tfhhis noble maxim I ſhould wiſh to have : 
ritten in conſpicuous characters in every 


court and place in the kingdom, where legal 
eee and TAY are to be pro- | 
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We are e ettetivined: by do- 
quent deelamations upon liberty and ſub- 
ſtantial juſtice, but the enthuſiaſm of the 
orator is apt to hurry him beyond the 
bounds of utility, and the practicability of 


human affairs. He can paint the diſtant 


landſcape. in all the colouring and beauty 


of art and nature, but he cannot find his 


way to thoſe pleaſing objects before his 


_ ., eyes, of which he en eee a 


en per f RA ae vat 27 my 
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5 inveſtigation of the queſtion, - that, in a 


country governed by equal laws, no pro- 


_ poſition could be more fimple and evident 
than this, viz. that the guilt and innocence 
of every ſubject muſt be manifeſted by the 
ſims mea of proof, or by the ſame rules 
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| of evideice And. that one might have. 
been warranted in cloſing the controverſy 


by declaring that contra neguntem principia 


non eft diſputandum. When a propoſition 
is ſo clear, that no clearer propoſition can 


be brought in ſupport of it, it is ſelf-evi- 
dent and incapable of demonſtration; for 


all human reaſoning is a gradual progreſ- 
ſion from undeniable truths or by certain 
ſteps to what without ſuch aid would be 


uncertain and once. i 2 a Ts Ws 4} its 2 #- 
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And en can 15 more kſome to an 


author than to be obliged to undertake the 


proof of a doctrine, of which he hardly 
conceives a doubt can be entertained, as he 


muſt neceſſarily apprehend, that he will in- 
cur the imputation« 
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Before I ? Grab to the eonfliric' of ny 
the law of evidence, which is perhaps the 


moſt beautiful and philoſophical branch 
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foreign to my purpoſe, to give a ſhort ek- 
planation of the policy of laws, and the 


general rules, which are eſſential to the ad- 
nn of * * | 


It has, — aſked Vir bonus eft quiet 
and it was anſwered by one unacquainted 
with the diſtinction between the private 
practice of morality, and the contin ad- 
miniſtration of juſtice: . by 
Qui conſulta patrum, qui leges pts ſervat, ' 
and therefore it might juſtly be replied, _ - 


Sed videt hunc omnis domus, vicinia tota 
Introrfuc turpem, e a 36 pe 


5 Religion and morality enjoin. us. to 
cheriſn a ſpirit of goodwill and benevo- 

| lence, and to diſcharge the reciprocal ob- 
ligations of ſociety— If their voice were 
heard, and their precepts in every inſtance 
obſerved, government would be a ſuper- 
fluous pageant, and the law a dead letter. 
— But ſuch is the imperfection of human 
nature and human eſtabliſhments, that it is 
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impoſſible but that offences will come, yet it is 
the wiſdom and object of every govern- 
ment, but particularly of that conſtitution, 
under which we have the happineſs to live, 
to endeavour to diminiſh their number in 
as great a degree as the nature of things 
will admit. — Where perfection 1 is demied, 
prudence conſiſts in aiming at the beſt that 
is practicable; and true excellence in at- 
taining it.— The prevention of injuſtice, 
or the maxim, of to evils- chuſe the leaſt, 
s the principle, which pervades almoſt the 
vals b haps of REITs e 


A man is as — bound by every re- 
ligious and moral conſideration to diſ- 
charge a debt or eompenſate an injury 
after ſix years, as he was the moment after 
he had contracted the one, or been guilty of 
the other; but the law permits him to do an 
act of great injuſtice by pleading a limi- 


tation of time in bar to the demand. 


Thoſe, who made this law had found by 
experience, that, for want of ſuch a defence, 


; much (diſhoneſty way . r in claiming 
And 
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rec ing debts, wi zh GLEN 1. 2 
5 or had nerer exiſted; and 
ugh ſuch a Pplea by a perſon, who, is 


| — has never ſatisfied, a fair and 
righteous demand, is as great an act of vil- 


this Country 


lainy, yet the legiſlature 


a. that —— of 
ſuch en tl 


ice — 


— | 


P | : ap er, 1 3 
— wan can give no efficacy to the moral 
obligation of a promiſe or, contract. hut 
when verbal engagements were carried into 
encoutign NR ang bete 
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justice, unleſs: al wrktten inſtrument was 
| s the moſt certain evidence of 
5 chalk erifbemer Hh ſame principle pre- 
rats ina gtem part of the demmon lar, 
the mMoraliſts tell us that I feruands , 
har cher man if bond te Reeg a proc 
miſe:whivte Ras beer or has raiſecd 
enpectation; but i Mal both'of the 
Law. and cet CHC LAW of 
Dag land e ll guts” men crit , 6 
tnt no fimple bentract enn he lenfofeed im 
alceurti of juſtice, lch ib rale without 
am <quibalent, Wiflch is techriically called 
— eonflltation:' The law Chiving | wifly 
doemedithat leſs iH⁴ldx wound be done to 
xxietyr if edurts of juſties too no coHni⸗ 
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If agentleman were paying his, addreſſes 

to a lady, where there was no diſparity. in 
their circumſtances, or improprietyi in their 
union, 4 it could ſcarce be conſidered a vio- 
lation of morality, if he ſnould give a bond, 
note, or promiſe. to any; perſon, who could, 
promote his ſucceſs; but a flight know 
ledge of human nature, or an experience 
of, the world, would ſoon inſtruct us, that 
any perſon, even a ſexvant, who has acceſs 
to a young lady, might make ſuch an im- 
preſſion, upon her mind by beſtowing un- 
merited praiſe upon one of her admirers, 
and depreciating the good qualities of ano- 
ther, as that ſhe, might eaſily be induced 
= ſuch. influence to give a preference; t 
the leaſt deſerving, or be inveigled into a | 
miſerable. rriage with a neceſſitous ad · 
venturer. And therefore all ſuch engage · 
ments our law has wiſely declared to be 
abſolutehy null and void. Lord Thur- 
low in his argument upon reſignation 
bonds in the Houſe of Lords declared 10 
maar en; that Marriage Brocage bonds, 
er net an aſide: 'boogule: they muſt: be | 


YAY 65x57 
8 as + e 
: if? Til 4 


- „ : 
* attended with fraud, for that certainly 
«was not the caſe in Scott v. Potter in 
*-Shower's Parliamentary caſes, which 
* was a marriage between parties in every 
© reſpect ſuitable to one another, and the 
© bond was not ſet aſide on account of any 
e particular miſchief in that caſe, but pro- 
er feſſedly becauſe ſuch a practice was full 
of great inconvenience, and the policy 
* of law ought to prevent it, becauſe the 
i nene, was _ W K. Ste 


; 


Ir a 
— 


The 6 is the FOR nit — to 
bargains to purchaſe any public office, for 
though many of thoſe contracts might be 
agreeable to ſtrict abſtract juſtice, yet the 
univerſal permiſſion of them would be 
more injurious to ſociety than the univer- 
ſal rejection. Lord Loughborough ſpeak 
ing of one of them obſerves,” *© That this 
« agreement reſting on private contract 
«and honour; may perhaps be fit to be ex. 
| t ecuted by the parties, but can be only 


« enforced by conſiderations, which apply 
51% their feelings, and is not the ſubject 
4 25 4 7 C 2 Sos Pay tn, cc of 


* 5 * 


2M > From M88. note. EO ee eee 


F 
& of an action. The law: encourages no 
man to be unfaithful to his promiſes, 
r hut legal obligations are from their na- 
t ture more circumſcribed than moral 
duties .“ It were endleſs to purſue this 
principle through all the branches of our 
juriſprudence in which it prevails. This 
will ſaffice to exhibit its nature and ex- 
tent. It is in truth, though it leads to 
different concluſions, the ſame principle of 
convenience and expediency, which is the 
only foundation of all the rules of pri- 
vate juſtice and abſtract moraitʒ. 


Arque ipſe : utilitas Juli pr prope n mater el aul. 


5 But thoſerules, which we learn by experi» 
| ence to be eſſential to the regul, tion of ſaci” 
ety, todiſtinguiſn them from the precepta gf 
the motaliſts, we denaminate ſound poliqy, 
which is nothing more than another name 
for good government. And here I cannot 
forbear. to mention that it is the principle 
upon which Mahomet has prohibited all 
gaming and the uſe of wine, + Then will 
atk thee. concerning WIDE: and games of 


5 . 
» Hay: Blackſtone's Reports, 2. 


{ o ) 5 
K unto them. they are a great ſin, 
but yet they are of utility to men, but the 
wil they cauſe is greater than the benefit 
they yield ul. Though we do not find in 
the Koran that ſpirit of benevolence , 
which characteriſes the ſeriptures, yet in 
the legiſlation of the pretended prophet, 
we frequently perceive thy mind of a Hale 
or a Hardwick. 9078 SVEN VI deen 


„ x "vt 
+4 3 


If we examine the 155 of * we 
fhall ſoon.diſeover that they are eſtabliſhed 
upon this grand and fundamental prin- 
ciple of ſound policy, or that they are in- 
tended to be ſuch as, to uſe an expreſſion of 


the mathematicians, that the ſum of juſtice 
may be a Maximum, or rather the ſum of in» 
juſtice, a . They are fixed at that 
delicate point, which is beſt cakulared for 
the conviction of me, ie 

of i innocence. Bo the 


"as 


oy rent . 2. A Jy 9137 10 te ods ff 
n ſiriking ſontiment of an. 8 mr 5 
Me: Gibbon. 4% Than benevolence is the foundation 


mice, ſince we ars.forbid. to eee N we 
| are bound to affiſt,” $ Vobiaafe io > 


+ 
$103 n ; 
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 Monteſquieu and Beccaria, have (cenſured 
dur laws, becauſe in an accuſation of every 


8 


crime, except treaſon and perjury, the ri- 


ſoner may be found guilty upon 
mony of one witneſs. The witneſs who 


affirms, and the priſoner who- denies, ſay 


Ff in equilibrio, and it 


they, leave the p 


1s neceſſary to have another witneſs to make 


4 


| the _ "> operas * 


1 cannot ſorbear to 8 that this 


18 an _ er concei 


aſl — 


* 5 Joix qui ; font p LAS uh 8 ur la Ipoſition 
c un ſeul tẽmoin, ſont fatales à Ia liberté. La raiſon en 
exige deux, parcequꝰ un tẽmoin, qui affirme, et un ac - 


— 


cus, qui nie, font un partage, et il faut un tiers pour 


le — Mont. I Eſprit des Loix. liv. eh. 3. 


Piu d'un teſtimonio e neceſſario, perche fin tanto che 


un aſſeriſee, ed altro nega, niente ve di certo, e prevale 
i] diritto che ciaſcuno ha d' eſſere creduto inncocents. 


Bec. 


8 Theſe trifles pleaſe by their epigrammatic quaintneſs 


and the neatneſs of the language, in which they are ex- 


preſſed. If they deſerved an anſwer, one might obſerve, 


the balance is fallacious, for between him, who has all 


to gain and nothing to loſe, and him, who has _—_ | 


to gain but all r ods. wry pores oo 
96 l 


tm) 


thoſe, who are ambitious of the title ok 
philoſophers; The law of England is eſtab⸗ : 
liſhed: upon more ſolid} grounds. Melan- 
choly and deplorable is the inſtance, when 
an innocent man falls a ſacrifice to the las; 
but long experience has ſnewn the wiſdom 
of the rule, and has proved that it is founded 
— the ſureſt baſis, ry Salus Populi, i or 
: the ſafety — nee a blues 
r 03-10 53!5b1v9 2 © 
et- The maxim, then it is better e cer 
bags degrevof guilt ſhould eſcape; than that 
portion of * innocence ſhould VO 

has ie litt. n 1161 466" de 
-9111 0+ ers bon So aan 
2 Ne cautious e Chief Jute 
Hale fixes it only at five to one, * for it is 
<< better; ſays he; five guilty Were ſhould 
eſcape unpaniſhed;- an one innocent per 
ſon Foun de®, Ry" 10 %. 975 « 0 151 


* 


fy Ham Tt tion Ys aan 


2 Babi toe barbarous Ames af but hi 
tory thoſe,” whoſe oppoſition had extited 
the nen een e 


hr Th „ VE 
xs" PA. | SO $375 78 &> 118 F:f 


+ fit p C. 2 vol. ch. 38. 


Ta) 
the-/rapacity; of the: crown; were genes 
rally matdered: by: the ſword of juſtice a 
it was not difficult /to-ifind:our:'perjared - 
1 _— n fwear twthe/gbile of an 


groe, mes — — l wad 
enacted in the benign reigi 06 Edward the 


_ fath*; which providet''thav mo perſon 
| ſhould: be convicted of treaſong hut upult 
the evidence of two lawful witneſſes. The 
_ legiſlature: at that time thinking that Teſs 
mjuſtiea would be the-conſequence; if every 
_ traitor ſhould eſsageo who might havebeen 
convicted by one fair witneſs, fan every 

innocent ſubject ſhould be expoſed to the 


5 | n off one aſſaſſin fl tod 


27 T? 


101, -,2210 07 wil 23 Vino 11 2 * fl A 
8 „ Hating thus promiſdd, that; viſe pro- 

tection: — —„V 
ject of the laws of evidence, than tha 
puniſhment of guilt, 1 ſhall now pro- 
| cred to the conſiclexation of that which: is 
tho; immediate. ſcope. of this. diſſertation, 
viz. to-prove'thas, theſq lays arcinyariably 
| the ſame i in all — erty bare in the 
NF 3 diſ- 
5 . Ed. e. rr. | 


(@a) 


duculſion of this queſtion, I hall-endeas - 
wur to produce ſuch obſervations,” argu- 
ments and authorities, as will be as appli- 
| cable 10 all future impeachments, as the 
to take notice of arguments on the other 
fide, drawn from the peouliar circumſtances 
of the. preſent caſe. Indeed, I have rarely 
had an opportunity of attending the trial, 
and I haue not. peraſed any printed ace 
count of ite therefore if any propoſition, 
Wich I may have occaſion to advance, 
| ane to bear a particular. reference 
o What has paſſed in the preſent impeach- 
ment; At. is Ee Ag and not 
ane | . oanly 9 : LV * 888 Waun 
» a 8 F* apo been 40 
LY fats, ar to extenuate or a ravate the cireum- 
ayes of the preſent accuſation. If I were intentionally 
ta uſe anyſuch enpreſfion, T-thould think eayſelf gaitty 
of a a libel, non the public zuſtice of the Nation, but if agy 
AbRract propoſition of law is advanced by the defendant, 
5 CON honourable "mabagers of the 'Houls bf 
s, the noble ;[ 
| 'by the Hauſe of Lords unanimouſly, I canceive that 1 
and every ſubſet in this Country, have a right to ex- 
amine i- 1d animadvert upon it with decency, and the 


only pe cy we could i might bebe i ingeſtion 
"of preſumption and abſurd — 8 
2 „ 


yho preſides at the trial, or 5 


(4) 
All the. reaſons and authorities, which 
1 am about to produce, equally affect the 
defendant and the proſecutors. The par- 
| tiality ſhewn to the former by the Civil 
Law is unknown to the om: _ een 
In the Civil — . were various dif 
rb. in favour of the defendant. Mat- 
thæus, a learned profeſſor of the Civil Law 
in the Univerſity of Utrecht, tells us, Inter 


 Ferentias reperio; Prima, quod accuſator crimi- 
nis proband: cauſd teſtes non paſit producere 

ad perperuam rei memoriam, reus poſit pro- 
:bande innocentiæ gratid. | Secunda,"quod'cri- 
men uno teſte probari non poſſit, innocentia 
| pofſit*, Tertia, quod crimen non probetur nifi per 
 Teftes. exceptione Majores,” innocentia etiam per 
tolles minus idoneos, imd per guamlibet ſemiple- 


et reum boc quogue agnoſcunt ai erimen quad 
" accuſatari cauſd cugnitd abolitio .concedatur, 
et venia omittendi accuſationem.” Reo aurem | 
8 on 5 4 e non liceat, nec 
| 5: 99-30 0100 Singh ins tes volenti | 
2 5 * This is cee in or a incates, of treaſon 400 perjury. 


i pa ? 
þ 
- 


crimen et innocentiam tres apud interpretes dif- 


nam probationem. Poftremò inter acciſaturen 


> <=) 
volenti perire concedatur.. Matthæus de Cri. | 
n, Tit. NV. eng To's 


; kind 1 in 185 2 de Ty 1 
8 * ſtates, that Regula off quod ts eftibus ad fa- 
vorem ret depanentibus magis credatur quam 
deponentibus ad favorem actoris, etiam guad 
dicti wh rei Ant minus idbnei. e LXV. X 


RS. 


But theſe diltinctions edi never 3 
introduced: into the law of England; for, 
far from ſhewing any favour to the de- 

fendant in the examination of witneſſes, 
we can ſcarce hear without horror, that 
the ancient law of this Country did not 
permit him, when his life was in danger, 
to produce any witneſſes whatever. And 
it was one good trait in the character of 
the ſanguinary Queen Mary, that ſhe firſt 
granted the indulgence to priſoners to call 
witneſſes in their favour; but though by 
her own authority ſhe directed the judges 
to receive their teſtimony, ſhe could not 
„ them to adminiſter an oath to 
e the 


toy 


the priſoner's witneſſes; and as they were 

not ſworn nor ſubject to the penalties of 
perjury, little credit would be given to 
their affertions; and it was not tilt the 1ſt. 
year of Queen Anne that it was enatted, 


that in caſes of treaſon and felony, the 


witneffes for the prifoner, ſhonl# be ſcron 
and examined in the fame marmer as the 
witneſſes for the crown *. But Mill; if an 
innocent man cannot prove his innocence 
by the ftrit rules of evidence, it is a miſ- 
fortune, which he muft bear with refig- . 
nation, and he can only hope for on 
from the ebenen of his Ne 


The law of England, like the i of 


: Nature, acts by general, not by partial | 
rules. It will not work a miracle 


„either 
for the protectie on of innocence, or exter- 
. of Sailt: e ene, 


ry 
Shall gravitation ceaſe, if you go by; | 
Or ſome old temple, oddins Eten. 


I Fer cet be ee 
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ca) 


And if chere is a: general law in this 
— which can he ſupported hy clear 
autRority, that the Houſe of Lords are not 
bound in caſes of judicatare by thoſe rules 0 
of evidence, which are adhered to in the 
other courts, there is an end of the queſtion: 
And reaſons and abſtract arguments to the 
contrary would be unavailing and fuper- 
fluous, But I declare, that in the extent 
of my reading, I have e * 

eat ro Ne to e elde. 85 7 
In the a whiets 1 ane 6 2 
the beginning of this diſſertatiom, I under- 
21 the ona. — was: n 


eſpiritels come merge — — clame | 
rent come bur Liberte tt Frauchiſe,:que-les 
Sreſfes matires reden, parlement, et a 
movers en autres 'pariements en temps a venir, 
tTochuntæ pieres de la terre, ſerroient demeſnez, 
ajugger, en diſcus pur ir ecuni dt paritment, 
e nenyo par la Loy Gul, nen | 


C1 


by Ane terre -uſez; en autres plus bas courtes 
duroyalme: quell claym, liberte, et Franchiſe le 

Roy lour beni gnement alliua et ottroig en . 
pre 11 Ric. 2. n. ho 60 14 h01:9% 
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At is difficult t * N oo, was the. in- 
tent of this reſolution of the Houſe of 
Lords, confirmed by the aſſent of the King; 
but from the complexion, of the times, it 
is probable, it was to veil ſome proceeding, 
which, they were afraid, would not bear 
examination. To be convinced, that theſe 
were times of great violence, we need not 
travel beyond the records of parliament; 
for in the twenty-firſt year of the ſame 
reign of Richard the ſecond, all the pro-. 

ceedings of the parliament held in the 
eleventh year, were declared null and void; 

” but the tranſactions of the twenty-firſt, 
the firft of Henry IV. reſcinded and 
„and thoſe of the eleventh, mare be 
From revived and a 5 


wk 


S9 


5 roptifowing: it nth as . to "ou 1 


Parfamentary 2 let us conſider 
"Ws 


7 


ot, ( SW) 
its effect and impocnn deb be granted: 
that it ſignifies, that the couxſe or practice 
of parliament; may be different from the 

common law as adminiſtered in the inferior 
courts. But ſtill it can only amount to a 
confirmation of a different puactice, vrflere 
from other evidence andi authority it ap. 
pears that a different practice prevails. 


We. muſt; therefore enquire, in What in. 


ſtances the courſe of parliament, aud the 
courſe of other courts vary. And it-is Se. 
tainly eſtabliſned by the caſes of Dord 
Wintoun and Dr. Sabheverel, that the 
charge or crime need not be ſtated IAU 
impeachment, with the ſame degree of 
technical accuracy, or attention tothe rules 
of ſpecial pleading,” which' are required by 
che law in all indictments: 69. SOR TO 
ige n ni 2oc979tb lis: d d bio 
2 — i d88i8 
mined that by the law and uſage of par- 

| liament, in Proſecutions by impeachment | 
for high crimes and miſdemeanoüfef b 
writing or ſpeaking} the particular Wörds 
ſuppoſed to be ee are not neceſſary 
10 2,61 4 L er IT JT. to 


e 


(m2. 


— at tdighas: 
ment. Though all the judg d of opi- 
nion, they mut be expreisly ſtatod in an 
ndifnient, and an information .. 
8 07 bons vido ND 31-111 30d „ 
-; iv Land Wintauns impeachment, he 
Lords decided, ib mas not neceſſary that 

the: ercaſonable: acts ſhould be ſtated to 
be dane on a oertam day, mcf cannot 
be diſpenſed Wirh in an indictment; but 
hey held, that dating them to bẽdune 
proc months of September; OBober and = 
Nevonter, was fuſßeient in an impeach- 
ment . 2 4011 55501 31 11115 10 5 1 
20 o9199b artixt oft f deen. Rif 


These authorities haye been mentioned, 
in order to infer, that the Hes of sda | 


are not obligatory deen Y of 


l nas nia | 


© "inurl 285tjecri 7) * | 2101177 ien i ton 12811 


Th n 
ii pleading, ar of Ann the charge 
9 dat mon vis emttairs ed o hut 
10 Har. St. Tr. 5 vol. 828. + Ib. 6 vol. 50. 


(43) 


wh technical accuracy, was, andb is ſtill, 
t inform the court and the parties, what 
was intended to be proved, that neither 
fide might travel out of the record, and ſur- 
prize the other with evidence, n oy 
_ not! come: ent to Oe” 


iy +} 
+* 
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11 en e 1s founded in n ah f 
| were could be any variation in the laws of 
evidence, the principles of juſtice, and the 
ſpirit of our law would require, that in 
proportion to the laxity of pleading in the 
ſtatement of the crime, there ought to be 
a greater ſtrictneſs and ſcrupuloſity in the 
admiſſion of the evidence to ſupport it. It 
is remarkable, that in Lord Wintoun's 
caſe, Lord Cowper, who was high ſteward 
upon the occaſion, addreſſed Lord Win- 

toun thus, e Your lordſhip is the firſt, 
that on an impeachment for high trea- 
<« fon, will have had the benefit of a good 
law, made in the firſt year of the late 
7 Queen, (fince the revolution) whereby 
*in all trials for high treaſon, as well as 


Lother e offences mentioned in the 
| 5 "act, 
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(34) 


act, the witneſſes produced on the part 
of the priſoner are to be examined on 
bc their oaths. So that your witneſſes will 


« become entitled, in reſpect of the obli- 
te gation under which they give their teſti- 
© mony, to the ſame degree of credit as 
* the witneſſes produced againſt you will 


< be.” This addreſs of my Lord Cowper 


clearly proves, that the Houſe of Lords, 
previous to this time, in caſes of judica- 


ture, followed the practice of the other 
courts, in not permitting the priſoner” 8 
witneſſes to be ſworn. | 


The ee between the forms of par- 


liament, and the general law of the land, 


has been well deſcribed by Lord Chief 


Juſtice Vaughan; for it is ſaid, when he 


was a member of the Houſe of Commons, 
he told them © That they were not bound 


< by the forms of law, but they were tied 


© to the rules of law *. The laws of evi- 


_ dence are not the rules of any particular 
court; for when new 7 ln are eſta= 


0 


(35) 
bliſhed, of which deſcription were once 
the courts of n prius, and courts of quar- 
ter ſeſſions, no direction, with regard to 
evidence, need be given in the ſtatute creat- 
ing the new juriſdiction, unleſs a difference 
is intended; for the whole law of evidence 
will immediately attach upon that new ju- 
dicature. The rules of evidence are eſ- 
ſential to the manifeſtation of the crime, 
and as the crime is defined and limited by 
the law, ſo is the evidence, or the demon- 
ſtration of the crime, and there is as ſtrong 
reaſon that evidence ſhould be the ſame in 
all courts, as that the definition of the 
crime ſhould be the ſame in all courts. 
Evidence differs from form juſt as the de- 
monſtrations in Newton and Euclid differ 
from the language, print, and materials, 
in which they are communicated. Thoſe 


demonſtrations are a ſeries of propoſitions 


eternally and univerſally true, whether they 
are written in Greek, Latin, French, or 
Engliſh, whether upon paper or parch- 


ment, in folio or duodecimo; ſo the laws 


of evidenee, which are preſumed to be the 


beſt and eſſential Wen of Suilt 


(39) 

or innocence, ought to be eternally and 
univerſally the ſame, whatever may be the 
forms, by which the adminiſtration of juſ- 
tice is regulated. It is true, that in dif- 
ferent nations the laws upon evidence will 
vary as much (or perhaps more) as the 
laws reſpecting crimes, or contracts, or 
any other ſubject of legiſlation; but till 
each country muſt ſuppoſe that its own 
ſyſtem is the moſt conformable to the 
ſtandard of reaſons or to the reſult of their / 
vendor ve It | 


WE the Civil Law he 3 Anplia. | 
fe; Limitationes, and Sublimitationes, and 
the various commentaries upon them, are 
ſwelled to dimenſions, which would far 
exceed thoſe of all the Engliſh Statutes at 
large put together. Among theſe may be 
reckoned the voluminous and ponderous 
_ treatiſes of Farinacius de Teſtibus, Muſcardus 

de Produtionibus; and Menochius de Prafump- 
cm Thiey ee a nnd: variety of 


i; © LES „ rules, 


** The — off Matthews. in the Chapters de 
Probationbus, is the only book upon evidence, in the 
Civil Law, that J have had occaſion to look into, which 

| tan be read with pleaſure. 


(37). 


rules, which we have no knowledge * 
for example: Regulæ ſunt, quod ini micus con- 
tra inimicum non admittatur, nec amaſius pro 
amafia ; quod magis credatur teftibus ſentoribus 
quam junioribus, clericis quam laicis, maſculis 

quam faemints, virgini quam vidue, affirman= 
 tibus quam negantibus, etiam quod affirmantes 
int laici, et negantes fint clerici, and ten 
thouſand ſimilar rules and diſtinctions, 
which the law of England has ROPER it 
| better to be without. | 


Beſides that different nations will vary 
in the laws of evidence, the ſame countr y 
at different times will alter their laws upon 
that ſubject. If the beſt could be aſcer- 
tained, they ought ever to remain invariable; 
and it is much to the credit of the Engliſh 
ſyſtem of evidence, that it is confirmed by 
the experience of ages: it is almoſt entirely 


derived from times anterior to the moſt an- 


cient of our ſtatutes; for except two or 
three alterations which have been made by 
parliament, it is wholly founded upon the 
unwritten, or common law, | 
eel eg Does Soros 4 
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upon his oath. 


(38) 
1 am not ſo much in love wich my ſub- 


je, as to be blind to its defects, and not 
to be ready to acknowledge, that our law 


of evidence is capable of great improve- 
ment. It is only neceſſary to mention 2 


ble inſtance. 


If a ſentence of excommunication is pro- 
nounced againſt any man for contumacy, or 


ſore trifling ſpiritual offence, the public 


Juſtice of the nation is deprived of the be- 
nefit of his teſtimony, till that ſentence is 
reverſed. And the property, liberty, and 
life of an innocent man may be loſt for 


want of the evidence of one, whoſe vera- 
city, by ſuch a ſentence, in the opinion of 
"mankind, is not in the ſmalleſt degree con- 


taminated ; and whoſe word will paſs for 


as much upon Change the day after the 
| ſentence is pronounced, as on the day be- 
fore, yet pending the exiſtence of the ſen- 


tence in no court wht Juſtice can he ve heard 


* * 
* 
* E 


Whatever Ne there might be in this 
rule 


(39) 
rule in ancient times, it has long ſince 
ceaſed, . and it is now. an obſtruttion to 
public juſtice in the temporal courts, with- 
out being any furtherance of it in the ſpi- 
ritual. But it is not the fault of judges 
or lawyers, that ſuch a nonſenſical ridicu- 
lous law ſhould exiſt; it is as irrevocable 


as fate, till it 1s abrogated” by the united | 


een of the ee ee and Com- 


ee eee to diſtinguiſh be- 
tween the forms of parliament, and of 
| Other courts, and the general law, to which 
all of them muſt be ſubje&, and to prove 
that the authorities, which have been re- 
ferred to, apply only to the ſpecial pleading, 
or the formal part of the adminiſtration 
of juſtice; I ſhall now proceed to produce 
. ſuch- poſitive: authorities as J have been 
able to collect, and ſuch ar guments as my 
own mind has ſuggeſted, to ſupport the 
propoſition, which I maintain, viz. that 
the Houſe of Lords are bound by the ſame 
e e law 


( 400 
law of evidence, which is received, or r ought· 
to be received, in all other courts. I ſay 
ought to be received in all other courts, for 
it muſt be admitted that there are ſeveral 
deciſions upon evidence, as upon every 
other ſubject, which are of equivocal au- 
thority, and may, perhaps with propriety, 
be queſtioned both in the Houſe of Lords, 
and in every other court in the kingdom. 
If the four judges of the reſpective courts of 


Weſtminſter Hall were infallible, and never 


pronounced an erroneous deciſion, appeals, 
rehearings, and writs of error would ceaſe 
to fill a conſiderable portion of our books. 
Points of evidence, upon which there is a 


diverſity of opinion, can only be fixed 


and aſcertained by the dernier reſort, the 
Houſe of Lords. But what I advance is 
this, viz. that whatever the Lords, upon 
an appeal, would determine to be the evi- 
_ dence of the inferior courts, they are bound 
to declare that to be the law of evidence in 
their own court, in all eee caſes. 

3 every lord of n is in 
2 the 


Ld 


( 47 5 5 
the combbllliche of the peace *; Fes” 
then any. peer-upon full conſideration, and 
the beſt information, would pronounee to 
be evidence, when he is acting by his own 
fire ſide as a juſtice of the peace; or pre- 
ſiding at the quarter ſeſſions, that, upon the 


moſt important, and moſt ſolemn occaſion 
in full parliament, he is bound to declare 
to be evidenee. We often hear it aſked 
with a contemptuous tone of triumph, 
Shall the Houſe of Lords, a tribunal erected 
by the conſtitütion; toi try and condemn 


the governors of provinces,” the miniſters 


of che aaud Princes of the royal 


blood, be bound by thoſe paltty rules of 


evidenee, by Which of the Old Bailey, they 
convict a pickpocket, or try àt Hicks's 


Hall a perty alfzult and battery? But let 


us not be impoſed upon by high founding 
words, and an affectation of unmeaning 
myſtery and foblimity; N matters not 
wich court breecdes. bun Uh halt fol- 


| Gs: 181. 5 510 1 ih +7 


Ab fo alien ie 1 4 commiſſion 
the peace, and peers who are not of the privy coueil, 


are generally in the commiſſion for thoſe ns 


| here they have eſtates and connections 
3” 1 8 * 


(+) 

lo each other, till tliey eſtabliſſi a per- 
manent and invariable conformity. Nor is 
there any circumſtance, which can give us 
moxe ſatisfactioneand delight, in contem- 
plating the law of England, than to be con- 
vinced. that it pays noeregard to rank or 

ſtation, and that the life and liberty of a 
Prinee anda porter are equally under irs pro- 
tection and when public juſtice demands 
it, areequally apo ſedlüe based and auen. : 
Loi 1s laagpdits bio lo 110i 553 [ice - 
„telt will ſparce, ipeeſyms: In affected; that | 
there ida differences in che law of eyidencebe- 
fore the Hoyſeof Lordsimparliament;whe» 
ther, the proceeding; is by indictment, or by 


| are thejudges, both of law and and every 
peer for treaſon and ſelony. may be either 
_Impeached on indicted, Nor do J imagine 
dhat it will be contended, that there is 
A difference im the cout of the Lord High 
Steward, in which the, proſecution, muſt 
c£ammence by an indictment, and where 
the Steward, is the ſole judge of points of 
Jaw-and . and the e are trier 8 
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impeachmens; for in both ca gaſes all the Lords 


1606 


of £ faſt only. Whether a peer is tried upon 
an indictment in the court of the High 
Steward, or in the high court of parliament; 
depends entirely upon the contigeney of the 
ſitting of parliament; and it cannet rea- 
ſonably be ſuppoſed, that whether a peer 
is impeached or indicted in full parliament 
for the ſame crime, his chance of 'convie-. 
tion or acquittal ſhould Ibe altered; and 
therefore I conclude in all theſe caſes that 
the evidence muſt! be the ſume: Having 
never heard or ſeen any idiſtinction ſag- 
geſted, I ſhall take! that for granted; and 

ſhall mention thaſe judicial daſès in the 
two courts, in which I find points f evi. 
dence, argued and decided upon th ſame 
principles, | which would have been the 
ground of Wecifion inevery! en court. 


In all caſes, of judicature before the 

: Houſe, of Lords, it has been the antient 

practice for the twelve judges to he con · 

ſtantly preſent and queſtions. which eroſe 

upon evidence, have al ways been referred 

to them for their opinions; from what 
FCC un ; 


N 1 +; wide: | 
ſources they ſhould draw heir ITY 
but from the -lucubrationes uiginti annorum 
in the Common Law, and cheir experience : 
in the inferior courts; I can form no con- 
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5 I ſee nent Aub ganges tas: in 
fact declared, that what is decided upon 
evidence in the Houſe of Lords, in an im- 
peachaient, is an authority for the inferior 
Courts, and conſequentiy ſo far, if there 
is a canſiſtency in the Hduſe of Lords, the 
evidence in both muſt be uniformly the 
ſame. I mean Mr. J. Buller, who in the 
laſt edition of the Law of Nip Prius, in 
the chapter upon evidence, refers to Mr. 
Haſting's caſe before the Houſe of e 
as 3 upon one mom's.” 2 
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Im this caſe'sf the Barl of Soinerſer; gu 
me een for murder, before the court of 
the High Steward, Lord Bacon calls evi- 
denee, the lanthorn of juſtice f. q Neft 
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The firſt caſe that I ſhall mention, is 
welehe Bl of Briſtol x. On the 6th 
of February, 1626, the Earl was accuſed 
of high treaſon, before the Houſe of Lords 
in parliament, by the King's Attorney Ge- 
neral. On the 8th: of May following, the 
Earl petitioned the Houſe, to move his 
Majeſty to decline his accuſation, being of 
that nature, that if it were well founded, 
1t could only be ſupported by the teſtimony 
of his Majeſty, from converſations which 
had paſſed between the King and the Earl. 
On the next day the Lords propoſed the 
following queſtions to the judges, which 
they were deſired to take into their conſi- 
der ation, ks to en — nem to 
1 4 Whether i in 9 of: Wan be or ls 


lony, the e eee is to be admit- 
ted or not. 


1 3 4 


2d. Whether words ſpoken to the f 


who after 8 King, a N alteration or 
' — not. "og : 


* 8 7 3 x "x 92 » 
5 > * Hee : 
CEE * 3 * 


016) : 
On the 13th-of May, the day appointed 
the Lord Chief juſtice informed the 
_ Houſe, that he had received a meſſage from 
Mr. Attorney General, viz. That iwas 
his Majeſty's pleaſure; that we ſtiould 
ei forbear to give an anſwer to theſe gene- 
ral queſtions, but that in any particular 
4 caſe or queſtion, which may ariſe in the 
courſe of the cauſe of the Earl of Briftol, 
* and wherein the Lords deſire our opini= : 
< 0s; that upon mature deliberation, we 
i deliver the ſame according to our con- 
«ſciences. His Majeſty aſſuring himfc 
«that in all things, we will deliver bur. X 
« ſelves with that juftice and evenneſs, 


* between his Majeſty and his people, A8 
< ſhall be worthy of our places.” But as 
the trial was not proſecuted” before the 
parliament was diſſolved, 1 appretiend 
that no judicial anſwer has ever yet been 
gow to theſe importygit queſtions, 


But the whole of the cnt 0 the 


j Houſe of _ the eee ne and 
: | the 
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(0 
the Judges, preclude all ſuppoſition that 
the Houſe had any diſcretion, with regard 
to the admiſſibility of the teſtimonꝝy of the 
King. And I ſhould: preſume, that: for 
various reaſons no doubt can be enter- 
tained, even if the King alone ſhould: ſee 
treaſon, murder, or any other crime com- 
mitted, that neither in the Houſe of Lords, 
nor in any other court in this kingdom, 
could he be admitted n to ent 

amine! proſecutian ?. *I ac abe 
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R 1, the Earl of Caſtlchaven 
was tried before ths court of the Lord High 
N Steward, as a principal in aſſiſting in à rape 

upon his on wife. Andome queſtion referred 
to the judges as, te Whether the wife ãn this 
caſeʒ miglit be a witneſs agairiſt her huſ- 
might. For ſhe Was the party wroinged, 
e rt yy ee In like 
18 28 51 .3 18 13 W eie l s manner . 
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Three reaſons s may Sha 1 n tou He pas V, 

| - ines in in his own cauſe; he would be intereſted in 
he forfeitures and fines; and he would be Ms from 


the penalties of perjury. ... 


— * 
— — — — — 1 _ — 
hon hk ay * * — — 

— we 


4 — 8 - o 
22 x = = — — 
4 pt te T4. £4 I * ; = — 2 i 1 — — 
2 s : 2 N 
N Wo >. - 
— — — — — — — 
wy Y — — 
ä?D2ũ—ũ — ue —ñ ᷓ — 1 " 
- _ KX . - — - — 
- — — — - 0 


—— 0 92 r > 
— r 
— . GA et” Foes, — W 9 — 
————1·é — — A —— — 
9 
a 
- 


—— 


2 


„manner a villain (Vaſſal), miglit bea 
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neſs againſt his Lord in ſuch caſcs | 
The legality of this anſwer has been con- 
troverted, but from its generality it is evi- 
dent, that it was not intended to be con- 
ſined to the court a the Lord High | 
. 1: 1030 Vis 0 * lt Hats en 
ie ie $1201 d ioc 18d. ig 93 
In 1699, the Earl of Warwick was tried 

upon an indictment before the Houſe: of 
Lords for the murder of Richard Coote, 
— ; he onal | in his defence, a vitneſs 


i 4 reer nor obtained 


| | eee the great ſeal, though the 
Pardon hadi actuallꝭ paſſed the priyy ſeal. 


The Loris far from thinking they had 
any. diſeretion to admitchimꝭif he was not 


 legally-competenty referred his caſe to the 
chiberetiand of the Judges, Who were 


unanimouſly of opinion, that he was an 
inadmiſſible witneſs, upon which he was 


1 wee 5 3 No caſe can be 


GY ws 397 wh bers 4: I se . imagined 
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_ imagined of greater hardſhip, or r where 
the letter of the law could be more re- 
pugnant to reaſon and ſubſtantial juſtice. 

From the rejection of this evidence, the 
Earl might have been found guilty of the 
foul crime of murder; he was convicted of 
manſlaughter, and if he had had the benefit 
of this perſon's teſtimony, he might perhaps 
have been honourably acquitted. The 


diſtinction was abſurd and diſgraceful in 


the extreme; for one would have ſuppoſed, 
that if he had been branded in the hand, 
his condition would have been more in- 
famous, and his teſtimony leſs worthy of 
credit; but an act of Parliament having 
declared, that no one convicted of | fe- 
lony, ſhould be admitted a witneſs, until 
he had obtained his Clergy, and had been 
burnt in the hand, this ſtatute equally 
operated upon all courts, the higheſt and 
the loweſt, and this monſtrous abſurdity, 

ſo ſhocking to one's feelings and under- 

ſtanding, could only be extinguiſhed by 

the authority of the Legiſlature, * 
; which i it __ has pcm | 


CF: 
But it continued to be the law of this 
country, from the 18th year of Qgeen Eli- 
zabeth, to the 19th year of his preſent 
Majeſty's reign +. This witneſs was re- 
jected by the Houſe of Lords, at a time, 
when, if he had been admitted, he would 
not have been ſworn; for when Lord Mo- 
hun, the next day was tried for the ſame 
murder, the-Lord High Steward addreſſed 
his firſt witneſs thus, Though you are 
c not upon your oath, yet you are as much 
s obliged in juſtice and conſcience - to 
I ſpeak the exact truth, as if you was upon 
your oath ; therefore have a care what 
« teſtimony. you give.” When this noble 
75 Lord had the misfortune to be tried for 
the murder of William Mountford, a fe 
years before, the Marquis of Carmarthen 


e Lord Higi Steward, thus addreſſed him, 
My Lord, you are a very young man, 
e and therefore it is to be hoped, you can- 


dc not ſo early have had your hands in 
be blood, and the ſame reaſon, becauſe you 
0 en. ſo Voung, maß en make you 
0 564; 0. 
7 18 Elis. Ce 7.— 19 ig 3. c. 19. | 
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et conceive, that you are under ſome greater 


te diſadvantage in making your defence, 

« than you would be, if your experience 
« had been longer; but to remove any 

* miſapprehenſion you can have of that 

* kind, it is very proper to put your 

< Lordſhip in mind, that you have the 
good fortune to be tried for this fact in 


<< full Parliament, where no evidence will 


<< be received, but ſuch as muſt be mani- 
© feſt and plain, beyond all contradiction, 
e ſo that you have nothing to fear a 


** but ou! own guilt; $725; 


ds the ecials of his Earl of Warwick, | 

| and. Lord Mohun, for the murder of Mr. 

Coote, Lord Somers preſided as Lord High | 

Steward; though he was the principal au- 
thor of the revolution, yet that great law- 


yer never adopted the modern new - fangled 


falſe diſtinctions between the law and the 
conſtitution; but he addreſſed the Earl of 
Warwick in the following elegant and 


cophatic language. „ Your Lordſhip is 
| | 0 2 1 called 0 
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( x2 ) 
called upon to anſwer this charge before 
te the whole body of the Houſe of Peers, 
« aſſembled in parliament. It is a great 
tt misfortune to be accuſed of fo heinous 
« an offence, and it is an addition to that 
c“ misfortune, to be brought to anſwer as 
« a criminal before ſuch an aſſembly, in 
defence of your eſtate, your life, and 
e honour; but it ought to be a ſupport to 
+ « your mind, ſufficient to keep you from 

'< ſinking under the weight of ſuch an ac- 
_ « cuſation, that you are to be tried before 
<« ſo noble, diſcerning, and equal Judges, 
< that nothing but your own guilt can 
< hurt you; no evidence- will be received, 
but what is warranted by law; no weight 
vill be laid upon the evidence, but what 
<« is agreeable to juſtice,” Here e that il- 
| luſtrious character nobly diſcri minates be- 
tween the admiſſibility of evidence war- 

3 2 by law, and that diſcretion and 
ſubſtantial juſtice, which each was bound 
to exerciſe and diſcharge, according to the 
effect and operation of that evidence r 
his n 12M 


EE ©, - 
In Lord Macclesfield's impeachment; the 
counſel for thenobleEarlcalled a witneſsto 
prove what he had heard35ycarsbefore,from 
a perſon who was dead. The managers ob- 
jected to the evidence, upon which the Earl 
of Macclesfield, who had lately been Lord 
Chancellor of Great Britain, obſerved. My 
Lords, what we are giving evidence of, is 
8 of a thing tranſacted 3 5 years ago, the 
parties are all dead; he is about to give you 
< an account of what he did, and was ſaid to 
him at that time by his maſter in tranſ- 
acting that affair. If that perſon, that 
c ſaid it, were now alive, to be examined 
* to it himſelf before your Lordſhips, it 
* would not be evidence without examin- 
ing him, but if dead, what he ſaid con- 
« cerning this fact, may be given in evi- 
* dence, it is concerning the party's own 
<« att, and what he told him at the time 
«it was doing. Therefore we hope they 
<-will not oppoſe this evidence, which in 
Lethe nature of the thing is all that poſſi- 
e bly can be now given.“ Lord Trevor 
roſe and obſerved, © If rape be a differ- 
ee ENCE 


1 
« ence in opinion between the noble Lord 
c and the managers, they muſt withdraw, 
«I will tell my opinion, that ſuch an 
t hearſay evidence is no evidence x. Upon 
which it was no longer perſiſted in; but 
in this caſe, where the noble Earl and his 
counſel were making experiments, there is 
not the leaſt intimation that the Houſe of 
Lords were not bound * the rules * * | 
inferior courts. regen; 


hi the Ducheſs of Kingſton' 8 mill. . 
an ue before the high court of par- 
liament, two points of evidence were de- 
termined, and by ſeveral learned lords 
vere argued upon thoſe principles, which 
are common to every court in the king- 
dom; one was, that a ſurgeon, who ob- 
tains any information, even of the moſt 
delicate nature, as of the birth of a child, in 
_ conſequence of his profeſſion, has no pri- 
vilege, but is bound to diſcloſe it in a 
court of juſtice; another was, that a noble 
Lord, to whom the moſt confidential com- 


) 


8 mvitieations had been made, could not 
from any etiquette of honour, or motives 
of delicacy, be protected from revealing 
them, as far as was neceſſary for the pur- 
poſes of juſtice. And when the counſel 
ſhewed a willingneſs not to wound the 

feelings of the noble Lord, and to wave 


the teſtimony; Lord Radnor declared, I 


* am afraid your Lordſhips, by your ac- 
ee quieſcence have admitted a rule of pro- 
be ceeding here, which would not be ad- 
<* mitted in any inferior court in the king · 
dom. I deſire therefore to aſk the noble 

Lord, whether he knows any matter of 


4 fact relative to that marriage.” Lord 


Barrington anſwered, My Lords, if I do, 
“J cannot reveal it, nor can I anſwer the 


b queſtion without betraying private con- 
« verſation. But after ſome debate, that 


noble Lord was obliged to diſcloſe all the 


private converſation which ma e 


r the ſußßect 5. 
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3 t it relate of enoerates the Lalit 8 
that 


3 H: St. Tr, 11 vol. 


oF 
1 
= 
TY 
| . 
{ 
+38 
5 4 
i 
= LB 
go, 
o * 1 
4 } 
< 4 
2 4 
8 
BY * 
_- 
„ Le 
pg 
* 3 
> #- "9 
# 
nl 
R N. 9 
” „ 
11 " 
9 
| 1 
1 
„ 
q * 
1 
"2.5 
a "3 
4,08 
= 
4 28 
- . "= 
by” 
*. ky 
* 
= 
; = 
y _ 
1 
* 
1 
< 
” 


„„ 
that ſo bigh was his character for honour, 


and veracity among his countrymen, that 
When he was produced as a witneſs, the 
judges would not permit him to be ſworn; 
hut this is a compliment, which cannot be 
paid by any Engliſh court of juſtice. Our 
maxim is, In judicio nun niſi juratis creditur. 
And though the conſtitution repoſes ſuch 
conſidence in the purity and integrity of 
the peers, as to permit them to give their 
verdict upon their honour, yet in their 
own Houſe, and in every other court, they 
muſt give their teſtimony upon oath. 
Lord Barrington was ſworn in the Ducheſs 
of Kingſton's trial, and the m_ of or. 
| n in Lord Maecleafiels's 9.” . 

111 —f. 


F* i 1 ee Qua- 
| py; it would be very clear, that in no inferior court 
| in a criminal cafe could he be heard upon bis honour, 
ct affirmation. It has been determined after much ſo- 
— ment, that though the evidence of an Atheiſt | 
. received, as the religious ſolemnity of an 
oath can have no obligation upon his mind; yet the 
evidence upon oath of men of every religion, who be- 
here. in a Supreme Being, or à Gqvernor of the Uni- 
: , may be received in-an Engliſh court of juſtice, 
2. the oath may be abs according to the 
i311 T. 12 Ws 


(Gs) . 


upon. evidence, which I 4 + found bay 
cuſſed in trials before the Houſe of Lords, 
21s bans 974 ; 1 100 1218 and g 
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cetemanies of thei dien Poon the: ne of 
this deciſion, I conceive there could be no doubt but, 


the depoſition af a Gentoo might be received in the 
preſent impeachment. The deciſion is that of On. 
chund v. Barker, in 1. Athyns's Reports, 31, where it 
appears, that purſuant to an order of the court of Chan- 
| cery, of the 4th of December, 1739, a commiſſion went 
ta the £9/t Indies, and on the 1ath:of February; 1742, 
| the commiſlianers certified, that among other witneſſes 
for the plaintiff, they had examined Ramliſenſcat, and 
Namchurnecooberage, and ſeveral others, ſubjects of the 
Great Mogul, being perſons who profeſs. the Gentoo | 
| religion, and that they were ſolemnly ſworn-in the fol⸗ 
lowing manner, viz. * The ſeveral perſons being before 
eus, with a Bramin or Prieſt of the Gentoo religion, 
« the oath, preſcribed. to be taken by the witneſſes was 
| « interpreted to each witneſs reſpectively; after which 
. < they did ſeverally with their hands touch wei ed 
the Bramin or Prieſt of the Gentoo religion, 
< alſo before us with another Bramin or Prieſt of 4 
ce ſame relig gion, the oath preſcribed. to be taken by the 
«witneſſes was interpreted to him; after which N 
. geram Surmah, being himſelf 2 Prieſt, did touch the 
« hand of the Bramin, the ſame being the uſual and 
ec moſt ſolemn form, in which oaths are moſt uſually ad- 
«miniſtered to witneſſes who proſeſs the — teli- 
c gion, and the ſame manner in which oaths are uſually | 
 « adminiſtred to ſych witneſſes in the courts of juftic 
< erefted * letters patent of the late * at Cu. | 
as cutta.” 


6 68 = 
$i I have” ſtated them in order to ſhew 
that they have been determined upon thoſe 
general principles of law, which prevail in 
every other court in the kingdom; and 
that in none of thoſe important caſes is 
there any ſu ggeſtion, that the peers poſſeſ- 
ſed a diſcretionary anthoriay with regard. 
to evidence. . e 


3 the 8th year of William 3: a a bill of in in- 
diftment for high treaſon was found againſt 
Sir John Fenwick; but before he was 
brought to trial, one of the witneſſes upon 
whoſe evidence before the grand j jury the 
bill was found, diſappeared, ſo that Sir 
John Fenwick muſt neceſſarily have been 
acquitted in any court of law. But a bill 
of attainder was paſſed, i in which it was 
enacted, that Sir John Fenwick ſhould be 
| ſubject to all the penalties of a conviction 
in a court of juſtice, and in conſequence of 
this act of parliament he ſuffered death. 
In the examination of witneſſes before the 
Houſe of Commons, previous to the paſſing 
N the bill, there was great debate, whether. . 


12 
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the Houſe was: bound by. the rules of evi- 


dence. The - ſpeeches; of the principal 


of the State, Trials; among theſe 18 
that of Mr. Methuen, Who 1 have no 


doubt is Paul i Methuen Eſd; Who was 
afterwards Queen Anne's: ambaſſador} to 8 
Liſbon; and who concluded an important 


treaty with Portugal; he was alſo high in 
office in the next reign of George the Firſt. 
The ſpeech, which is aſſigned him, proves 
him to be a man of great abilities, and de- 
ſerving of the character, which. is given 


him in the nen of the wo re 


on n . gg N BET 46 be 
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an and caſes of judicature in parliament, 
by obſerving, that Tis ſaid you are try- 
ing of Sir John Fenwick, that yoù are 
L judges, and that you are hoth judges 


and jury, and that you are ohligad to 


1 proceed according to the ſame rule, 
„though n 
E n fecundum EY probata. But 
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ot the methods of W eſtminſter 


che ftato'6f the matter 
% mie, (is, Mat you nre-bete in your legiſ- 
_ &Jative power, making a new law for at- 
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— hee. improperly) in which caſe, the 
„ methods differ from what the law re- 
“ quires in other caſts, for this is never 
to be a Jaw for any other afterwards. 


e minſter Hall, and other . 
e it muſt be agreed, the ſame rules of evi- 


babe bers or great hep 
who —— the debate, to 


G 


as it appear ppears to 


te tainting of Sir Join Fenwiek, and for 


R particular caſe, and for 


/of t, (if you will aſe that word, 5 


% Methinks this being the ſtate of the eaſe, 
tit quite puts us out of the method of 
trials; and all the laws that are for limit 
„ing rules for evidence at trials in 3 


et Aer malt be obſerved 7 other places as 


woll as Weſtminſter Hall, T . IN 
_ 4 peachments}\ and it has always been ſo 
4 taken , Here then is the expreſs autho- 

rity of a man of learning and talents, and 


which was not contradicted by atiy gentle- 
man that followed him.” And it would 
mee to thoſe, 


111 have 
Ts St. Tr. 4 yol, 420. 
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have correted him with regard to im. 
ments, and caſes of judicature; for 
if the two houſes of parliament are not 
bound: by the rules of evidence # in - judicial 
ar gumentd eh 


Fame a multo fortiors argu 
would not be bound in their leg 10 
characters. n { att £32 W 
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ol n BD Es _ 4 authorit orities 


. which I have met with in the cou te f 


this inveſtigation, and 1 have never any 


where diſcovered the leaſt intimation that 
the Houſe of Lords could deviate from the 


rules of evidence obſerved by other court, 
except in an impeachment, which per 
+haps the generality of my readers will be 
beſt acquainted with; I mean the im- 
peachment of Quinbus' Eleſtrin, 4 the Man 
Mountain, intended to have been tried in 
the High Court of Pi it of Lilhput; 
after an impeachment was reſolved upon, 
and articles drawn up againſt Quwinbus 
Fleſtrin, for having extinguiſhed the flames 
in the Empreſs's apartment, in a manner, 
enn by the laws of Lilliput, amounted 
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; to high 8 he was — informed 
of it by one of his party in the Cabinet, 
who added, That his ſacred Majeſty: and 
council, who are your judges, were in 
x « their, own. conſciences fully convinced of 
— £ your. guilt, which was a ſufficient argu- 
e ment to condemn you to death, without 
ie the formal proofs required by the ſtrict 
et jetter of the law. Though there can 
| be little doubt hut Swift intended this hu- 
mourous impeachment as a ſatire upon 
ſome of the impeachments, which were 
numerous in the reign of Qusen Anne, 
yet. I. conceive that this part of his wit was 
unprovoked, and that -NO thought had 
ever occurred ton the managers of thoſe 
impeachments, to diſpenſe with. theformal 
_ proofs. required: by. the ſtrict letter. ofthe 
law.;, But it is moſt probable. that by this 
ohſeryation the ſatiriſt alluded to the bill 
5 of attainder, of Sir John Fenwick. Indeed 
it is a lamentable reflection, that the æra 
of our liberty, the ſplendid page of our 
hiſtory, ſhould be ſo ſoon ſtained by ſuch 


A 2 An e of b perſecu- 
| tion, 


tion. wenge no calf has yet occurred 
in this country, of ſuch terrific magnitude, 
that the whole machine of government 
ſhould be raiſed to cruſſi an individual. 
The fortune, life, and honour of a Britiſn 
ſubject, without legal proceſs, or legal 
proofs, are condemned by the vote of 4 
majority. But ita tetra 85 at ea o fugiat 
er e oratio. TON Oe _ e 
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But botwithldneig biet two n of 
parliament have deviated from the rules 
of evidence, in paſſing acts to deprive the 
_ ſubject of his life and honour, yet it is now 
the conſtant and invariable practice of both 
houſes of parliament, in every divorce and 
turnpike bill, to examine witneſſes accord- 
ing to the law of evidence. One of the 
counſel for the Biſhop of Rocheſter,” cites 
a memorable and noble inſtance of the : 
Lord Di gby, and 'which" clearly proves, i 
what nen he thought ought to be ad- 
duced to ſupport an impeachment. 1 1 hall 
epeat the words of the learned gentleman, 8 
the — Lord * had been bY - 


A of the moſt Fg * the im- 
* zent 'of the Lord Strafford, and 
« yet when that procceding was waved, 
« nd; a bill of attainder brought 1 in, be 
< ſpoke as, violently againſt it: though 
: ” he; was ſtill of, opinion, (he ſaid) that 
« that Lord was the ſame dangerous mi- 
« niſter, and great apoſtate to the com- | 
* monwealth, who muſt not expect to be 
« pardoned in this world, till he was diſ- 
_ «© patched to another, yet he had rather 
. * Joſe his hand, than put it to that diſ- 
* patch. He put them in the mind of 
* the difference, between proſecutors and 
« judges, and how unbecoming that fervor 
was in them, now they were judges 
<«, which perhaps might be commendable 
in them as proſecutors, that when he 
« * gave. his conſent to the accuſation, he 
as aſſured his grimes would have been. 


5 cc. fully and legally proved, which if they 
* © had, he could haue condemned him with 
L innocency, as he had Proſcented him 
14 with earneſtneſs; but as the caſe. then 

p 2 no man could ſatisfy his con- 


N ſeience 
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7 *A law mate: ex x Parner: 
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te "TIER in-the doing of it. The parlias 6 | 


40 ment tis true had a judicial and legiſ- 


lative capacity, the meaſure of the one 


< ought to be legally juſt, the other poli- 
4 tical and prudential ; but theſe two ca- 
T pacities were not to be confounded i in 
judgment, they were not to piece up 


* (ſays he) the want of legality by matters 


< of convenience, to the ruin of a man by 


5 8 


1 3 an n argument hes „en N 
from: the peculiar circumſtances of the 


preſent impeachment, which is ſomething 


of this nature, viz. that, where the crimes 


have been committed at ſo great a diſtance 
from the place of trial, and when fo great 


an interval. of time has elapſed, if you 


_ fhould expect the ſame ſtriẽt proofs, as in 
ordinary caſes, the greateſt criminals might 
eſcape with impunity. - Proteſting, as I 


ever ſhall, that the laws of evidence are as 
unextendible and incom preſſi ble as ada- 


mant, but granting, for the ſake of argu- 
_ that they could admit of a variation, 


1 I 
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I ſhould contend, and 1 truſt with ſacral; 
that from the reaſon aſſigned, the conctu- 
ſion ought to be directly the reverſe; and 
that the' ſpirit of both ' Engliſh law; and 
Engliſh liberty, under fuch circumſtances, 
would demand their reſtriction, rather than 
their relaxation. For according to the 
principles of our law, caution and ſerupu- 
loſity ought to be ſhewn in the admiſſion 
of evidence, in proportion to the difficulty | 
which the defendant has to repel it, if it 
is fabricated. This is the principle, as 
Xt 3 before, of all ſtatutes of 
limitation, which provide, that after a cer 
tain time, no evidence whatever ſhall be 
admitted to affect the defendant. And the 
ſame reaſon, which induced the legiſlature 
to enact, that no ſubject ſhould be con- 
victed of treaſon, but upon the teſti mony. 

of two witneſſes, induced them alſo to de. 
clare, that no one ſhould be proſecuted for 
a gs: e for an N ab 


| three: years aſter the commiſſion of = 
crime. "$ $0 ehr Ledde zack rae 
7: T . Lord 
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Lord Chief Juſtice Hale, ſtrongly urges 
ie to this principle in the trial of 
rapes. Tt is true, ſays he, rape is a moſt 
* deteſtable crime, and therefore. ought 
« ſeverely and impartially to be puniſnied 
« with death; but it muſt be remembered, 
ec that it is an accuſation eaſily to be made, 
and hard to be proved, and harder to be 
<< defended by the you: n ; WO 
ene e 
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"io, kn a 188 befote bey. 
e ſelf of a ye akon n of Sulſex. i 
od 36d r has 20 a0 Þ 2251:1vfro2 01. 
bee had bows one of that” colin | 
convicted and executed! for a rape in 
” that county before ſome” other judges, 
about three aſſizes before, and 1 ſuppoſe 
; ” very juſtly: ſome malicious people ſeeing 
n how eaſy it was to make ont ſuch an ac- 
LL cuſation, and how difficult it was for the 
ok party accuſed to clear himſelf, furniſhed 
„the two aſſizes following with many = 
indictments of rapes, wherein the ping 
* e with ſome difficulty eſcaped.” 
| 12 | 


(6 ) 


He then relates a caſe which happened | 
at the ſecond aſſizes following; (it is rather 
too long to give the whole of it in his ] 
words,) Where an antien t wealthy man of 
about ſixty-three years old, was indicted 
for a rape, which was fully ſworn againſt 
bim by a young girl of fourteen years old, 
and a concurrent teſtimony of her mother 
and father, and ſome other relations. The 
antient man, when he came to his defence, 
alledged that it was true the fact was ſworn, 

and it was not poſſible for him to produce 

witneſſes to the negative; but the priſoner 
then convinced the court and jury, that he 
had long laboured under a diſorder, which 
rendered him perfectly incapable of com- 
mitting a crime of that nature. Lord Hale 
then relates other ſimilar caſes, and obſerves, 

« I only mention theſe. inſtances, that we 

may be the more cautious upon trials of 
offences of this nature, wherein the court 
and jury may with ſo much eaſe be impoſed 

upon, without great care and vigilance ; the 
heinouſneſs of the offence many times 
tranſporting the judge and ia with ſo 
| £ much 


© 69 ) 
much indignation; - that they are over- 
| haſtily carried to the conviction of the per- 
ſon accuſed thereof, by. the confident teſ- 
timony, ſometimes. of Gere _ _ 
witneſſes #,” | Nee | 
What my Lord Chief Juſtice Hale re- 
commends in theſe caſes, is equally appli- 
cable to every other ſpecies of accuſation, 
viz. that the care and vigilance of the court 
ought to be greater according to the eaſe 
of fabricating evidence, and the difficulty 
in repelling it +. But beſides this ſhield 
which juſtice, with a parental care, ſpon-. 
taneouſly preſents againſt the deſigns or 
_ _ wickedneſs, perhaps ſome caution might 
be neceſſary; to check à natural propenſity 
in the mind of man to magnify whatever 
we know imperfectly, or where we have 
no fear of contradiction. This, though 
perhaps a common- place "obſervation, 
f ſeems to have been fiene ſentiment of : 


e Toes ll fl tb ; , 

+ There is one melancholy inlet in an nee 

1 ment, where a venerable peer, Lord Stafford, loft his 
life by the perjury of Titus Oates and' his infernal allo- . 


ciates. 
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one of the moſt comprehenſive minds ef an- 

tiquity; Imean Tacitus, Ly quis ex longinguo 
revenerut, miraruld narrabant, vim turbinum, 
ef mauditas volucres, monſtra maris, ambiguus 
bominum et Belluarum Jormas. An 2. 24. 7 


ane, ut er ging, e in deterius 5 


e e ox, & prompti or Inter 
mare, affrmatio.” Ib. 
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** 1 heſe authorities tr aſt; "will Tuffice w 
conyince us, that we ought not to ſipply 
by imagination the deficiency. of legal evi- 
dence, and that it is nat conſonant either 


to juſtice or ſound reaſon, to extend the 


' laws. of evidence, or to be content with a 
ſlighter degree of proof, becauſe the ſcene 
of action is laid in India, But to obviate 
the tom plaint of the want of the beſt evi- 


dence in trials, for crimes committed in 
„ 7 


4 
India, the parliament has provided: by an 
act paſſed in the 13th of the preſent King, 
that the Speaker of the Houſe of Com- 
mons, or the Chancellor, may ſend a 
commiſſion to India; for the examination 

of witneſſes, and that depoſitions obtained 
in conſequence ſhall be good evidence, in 


* eee n in this ne 


We frequently: lar 11. oberen that ir 
is the law of England, that when yo 
cannot obtain the beſt evidence, you ſhall 
receive the next beſt evidence, which the 
nature of the caſe will admit. This cer- 
tainly is the law of England. Bat it fig- 
niſies nothing more than that if you have 
not the beſt /zg2t evidence, you ſhall reſort 
to the next legal evidence. Evidence may 
be divided into primary and ſecondary, 
but the ſecondaty evidence, is as accurately 
defined and limited by the law as the pri- 
ſay, to intereſted witneſſes, to copies of. 
copies, Sc. &c. becauſe from no circum- 
ſtances whatever can they ever become 
mo evidence; if there are eren 


Are 
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„ 
are ſuch as are as much recognized by the 
law as the general rule; and where boun- 
daries and limits are eſtabliſhed by the law 
for every caſe, which can poſſibiy occur, 
it is immaterial what we call the rule, ane 


| | what the — 44111 „ 


With an to in —_ e | 


ment, I have heard an argument of this 


kind advanced, that though our rules of 
evidence may be ,very fit and proper. to 


try a murder, rape, robbery, or a ſingle. 
action, they are perfectly unavailing and 


inapplicable, when the whole hiſtory of a 


mans life 1s put in iſſue 3 and that this is 5 


a caſe far beyond the comprehenſion of the 


contracted vulgar minds of lawyers. By. 

thus enveloping the argument in a myſtery, 
which we have no power to penetrate, if it 

does not give pretenſions to a victory, it at 
leaſt prevents the diſgrace of a defeat; it 
brings to one's mind, thoſe heroes in Ho-. 
mer, who, when they are hard preſſed, 


are carried from the field : by ſome guar- 


dian Deity, wrapt in a cloud. But as 
e as Lean ts ML the premiſes: of. 


this 


4 
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this' argument, J- ſhould again dtaw a 
different cancluſion, and ſhauld rely up- 
an that obvious prineiple which! I have 
mentioned before, that the leſs) prepared 
a defendant can be to repel an attack; 
the more ſcrupulous and cireumſpect ought 
his judges to de in their attention to the 
attempts of the aſſailant. But without 
reſorting to this obſervation; which pro- 
bably will be treated with contempꝑt, as a 
principle of ſpecial pleading,” I ſhould con- 
tend, that with reſpect to the law of evi 
dence, it is perfectly immaterial whether 
one * or ten thouſand acts ara put in if» | 
ſue. The hiſtory of a man's life is a con- 
| 1 of ſingle acts, and each act muſt 
be reg by the ſame deſeription of evi- 
dence, as if upon that act a e depend 
ed the acquittal or conviction of t the- 
defendant: ' Whether it is the imme- 
diate criminal act, or an act which affords 
an inference or preſumption of guilt, the 
muſt be exactly the ſame. If we are 
5 —— rode a white hurſe 
(or any other ſtmilar circumſtance) the 
ſame day, on Which a robbery was com- 
FV mitted 


5 4 74. ) 5 
8 mitted: by a highwayman mounted on a 
white horſe, we muſt prove it preciſely by the 


- fame deſeription of witneſſes and evidence, 


as we muſt prove the act of robbery itſelf. 
So if we ranſack the hiſtory of a man's 
life; whatever actions we bring forward, 
Whether criminal in themſelves, or infe- 
rences of criminality, theſe muſt all be 
proved by the ſame ſort of evidence. If we 
are to prove that he iſſued a murderous 
mandate, like King Tarquin, by cutting ol; 
tlie head of a poppy, we muſt prove that 
act by preciſely the ſame evidence, by 
which we ſhould have proved that he cut 
off the head of a man; perhaps it might 
require ſome additional facts, or circum- 
ſtances to e it, or to 8 od 
Was en . e ee effect. 397150 
„„ ve 42 vs TIL „ 
What I n ee 1 far 8 ir- 
eumſtantial evidence is this, viz. that f ts, 

| from, whach:guilt is to be inferred, miſt be 
eſtabliſhed by the ſame ſpecies of evidence, 
= as the immediate or principal acts of cri- 
m . 15 nme inference to 10 collected 


„„ CIT. from 
* 9 : p 
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1 rr : 

from thoſe fads, mult be left in os 7 
court to the judgment and conſciences of 
thoſe, whoſe: province it is to pronoune 
upon the guilt or innocence of) the patty 
accuſed. Mr. Baron Mounteney, in 

ſummoning up the evidence, in the trial 
between James Anneſley, Eſq; and the 
IL remember to have heard it laid down, 
„ by ene of the greateſt; men who ever 
| & ſat in a court of judic ure, viz. that 
*« circumſtances were in many caſes of 
greater force, and more to be depended 
et upon, than the teſtimony of living wit⸗ 
5 neſſes, Witneſſes, gentlemen, may ei- 
ether be miſtaken themſelves, or wickedly 

 * intend: to deceive others; God knows, 
cc we. have ſeen too much of this in the 
40 preſent cauſe on both ſides. But cireum. 
« ſtances, gentlemen, naturally and neceſ- 
40 1 e on of a Sf cannot | 
« lie g. * 13 1 A inn 17 Wy 023 BHO 1 | 
5615 3. N i vine 
We 3 this F where 
2 <circumſtantial l evidence 1 is the eſt <} 


. 
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1) 6 
for eireumſtandes cannot ie.” But if we 
would give ourſelves the trouble to beſtow 

& lxtle conſideration upon the ſubject, 1 
ink we ſhall be convinced that cirrum- 5 
ſung ends ——— and tunʒt 
ices which cantor ks, where the con- 2 
— RIA | ry and un- 


5 inference is contingent, 5 — | 
. tg uns an erronedus con- 


2h wok — ren  tontingens, 

1 probabilis et, delati "tedem 

froſt qui erdentarus oſt; Atalantam virginem 

n M, hund cum adokeſctntibes ſputietur ſola 

p Huus. In che fieſt eaſe, one fact is a 

vertain Jemonfitation of the other; but in 
the ſecond, the circumſtances muſt fre- 
quently lie, when they charge with mur- 
der, a perſon Named with.blood, or Ata- 
nta rem uch — and conduct, 
ID. | - 7 1 with 


Ms 5 1 
577 F.C} % 4 
* 
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to obſerve; contingemin verd- guanquam 
finguls fem non fariant, 'plura' tamen o- 
Juntzu trimen ieee, por. Rom! wno- 
tut ultero exemplo denlarubi mus.  Occifus 9 
Nulemis Mievitts: Titius ptrempti inimitus 
Fatt 5 eidm ſrpius non ſolu interminittus; fed” 
er infidietns off. Cum deprebenderetur idem 
Kilentiis In rb ceeths'truentatus, cant glatto 

ernento, u menſurum oudneris fatko, tatowilltu 
; erhellt, Tuterrogatis nil reſpondit, trepith. 
Fe. kr gel. f. 
Tinum ev 0 ce Ant M pe retdour Duarents | 
dixir, non ddvitaturum ſe hunt reum carnific 


jugulundum dare. Tit. 15. c. 6. Tet Dua 

renus might have condemned and executed 
an Innocent man. Every one of theſe ir- 
cumſtances muſt be proved by poſitive 


witneſfes, who may be eirher wicked er 


miftaken, but even if they are pure and 


correct, the concluſion we draw oa the 
e diſctoſed Thy be ertoneous. | % 28 5 85 
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e a wetit of chaſtity,” But dende 
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it 80 that in circum tantial * there 
nos of neceſſity be more ahangee for error 
than in poſitive evidence. If any number 
of witneſſes ſhould ſwear, they ſaw the pri- 
ſoner draw a reeking ſword from the ſide 
of a dead man, we have not the ſame de- 
gree of certainty, that he either murdered 
or killed him, as if the ſame witneſſes had 
ſworn they had ſeen him run it through 
his body. It affords a violent preſumption, 
but Rill it. might have been the friendly 
| at of an innocent man, who had acci- 
dentally paſſed that way after che murder 
was committed; or even if it was the pri- 
ſoner's own 5 it might haye been 
- ſnatched- from his "ide; and plunged into 
the body of the deceaſed by ſome one, 
who had eſcaped, or; the. deceaſed might 
have borrowed it, and haye fallen | upon it 
Fo, himſelf. All human teſtimony | is nothin 


more than a high probability, and it is 


true that circumſtantial evidence, in one 
caſe, may produce a higher degree of it, 
or more W eh to certainty than 


7 _ . N dx 8 Ec” dne 


* . 


WI 


direct and poſitive: evidence in another v. 
2 er 15 ſo far diſtinet from 


cer- 


* That both poſitive and clreutafunid evidence 
may fail, will appear from the following caſes, the firſt is 
in the Chronicle of the Gentleman's Magazine for Of, 
1772. The other is from the 5th vol. of Cauſes Cele- 


bres, p. 438; where ſeveral more ſuch ſtories are related, 


Sept. 14, 1772. Came on at the ſeſſions in the Old 
Bailey, the trial of one Male, a barber's apprentice, for 
robbing Mrs. Ryan, of Portland-ſtreet, on the high- 
way, on the 17th of June laſt. The witnalled ſwore 
poſitively to the identity of the lad, and the whole court 
imagined him guilty. He ſaid nothing in his defence 
| but that he was innocent, and his ' evidences would 
prove it. His evidences were the books of the court, 
to which reference being made, it appeared that on the 
day and hour when the robbery was ſworn to be com- 
mitte, the lad was on his trial at the bar where he then 

ſtood, for another robbery, in which he was likewiſe 
1 urifortiiniite' enough to be miſtaken for the perſon, who 
committed i itz on which he was honourably REGU. 

| Voici un autre fait, dont j ignore Pepoque, & qui ma 
ẽtẽ tranſmis par la tradition. Avant qu on efit rebũti 
cette longue ſuite de maiſons qui bordent la place faint 
Michel à Paris, en face de la rue fainte Hyacinthe, une 
marchande veuve & igee occupoit, au meme endroit, 
une petite boutique, avec une arrière boutique, ol elle 
couchoit. Elle paſſoit, dans le quartier, pour avoir 
beaucoup d' argent amaſſẽ. Un ſeul gargon compoſoit, 
depuis long: tems, tout ſon domeſtique. Il couchoĩt 
un quatriẽme Etage, dont Peſcalier n'avoit point de com- 


munication avec Phabitation de fa maitreſſe; il Etoit 


| _ oblige, - pour's'y rendre, de ſortir dans la rue; m_— | 
e co _ | Tx E qui 


tw) 


| 5 Sung. that ita xiImits — or 


has 


ail Salo coucher, 1 fermoit a porte ertstieure d 
la boutique, & emportoĩt ta clef, dont il ẽtoĩt ſeul de- 
| poſitaire. 1 
On voit, un matin, 12 Porte ouverte plutge dd Lore 
err _ qu'on remarquit aucun mouvement qui 
ue Ja marchande, ou ſon gargon fuſſent leves, = 
Cette in inaction donna de Tinquistude aux voiſins. Ce- 
pendant on ne remarque aucune fracture à Ia porte: 
mais on trouve un couteau enſanglantẽ, j jettẽ au milieu 
de la boutique, & Ia marchande aſſaſſinẽe dans ſon lit. 3 
Epups, de couteau. , Le cadavre tenoit, dans une main, 
| Une poigns6e de cheveux; & dans Vautre une cravate, 
2 . be du lit, Etoit un coffre qui avoit &t6 ford. 
On ſaiſit le garcon de boutique; il ſe trouve que le 
lui appartient. La cravate que tenoit la mar- 
chande Etoit à lui. On compare ſes cheveux avec ceux 
1 8 Eat £toient dans Vautre-main; ils ſe trouvent les memes. 
afin la clef de la boutique ẽtait dans ſa chambre: lui 
ſeul ayoit pu, moyennant cette clef, entrer chex la mar- 
cChande, fans fracture. D' apres des indices ainſi en- 
mules, & fi E * fait ſybir k\queſtions, al 
NS! i eft rompu. . _ 
, de tems apres,. an arrite un garen ee | 
222 pour je ne ſeais quel autre delit, II declare, 
| teſtament de mort, que lul ſęul eft coupable de 
Faint commis A la have tn faint Michel. Le. cabaret 
du il et toit attenant à la demeure de la marchande 
- _ Egorg&e. II Etoit familicrement lis avec le gargan de 
 baugque de cette marchande;. c'<tait lui qui mettoit = 
| a PS: cheveux * quand il le peig- 


15 noit, 


Wa combinations. * wok 8 
volume of the Miſcellanea Curioſa, the firſt 
paper (ſaid to be written by Dr. Halley) 18 
entitled, A Calculation e 'the' Credibilitiy of 
4 anTeftimony, in which thatlearned phi- 
| loſopher ſhews, that if we could determine 
the probability of- the-credit of each wit- 1 
veſa. che ſum or product of the whole 
teſtimony of any number of witneſſes, or 
the probability. of the guilt or innocence 
of a priſoner, would be a ſtriẽt and exact 
natherr calculation, One propoſition 
| clearlydemonſtrated by thoſe principles, is, 
that the weight or xobability of human 
reflimony, given. any degree of credibility 
to the witneſſes, riſes in a much higher 
ratio or proportion than the number of 
.the ee = hn 1 8 the 33 
e bent a Abate pes hes u Nees . 
. & dont i] avoit peu- I-peu forme la poign&e qui 
S getvit trouvee dans les mains du cadavre; Ii ne Jul 
5 3 procurer une des cravates & 
ie couteau de fon camarade; & de prendre, avec de 1n 


eire, Pempreinte de 14 elef de I boutique, 9 
* une  fauſſe. | | 
| L f 


. 
of the truth of each witneſs is to the pro- X 
| bability ef his falſe OO C „ from error ar 
corruptſon, as 9 to 1 if there are two of 
that degree of credit, it is 99 to x, that their 
teſtimom is true, or that they are not 
both Wrot 85 Kehren "gg 9 to 1, and ſo on. 
* f ſhould coeur, the 
1y would" be a 
by 50 nines to 1 INC $ 
ds ſhould loſe, would by 
An greater mi garde the a | 
Ik the Fi ſhould appar ar ind wieht, or 
thed lead id bo raiſed to life“ Some ingenio: 


number eres fl — 
that uch 4 5 0 


£ wh nega erben — 
HED rally OP the probability of af ö . fe 
| 106 Ark * Ai FLIER a N 10 tefti- 


4; 3545 397] 2 Vs 1644} £ Ed: not a; 
”s Mr. . 11135 8 e 3.0% againſt miracles, 


s to me to amount to nothing more than his own 


55 Ae that if any number of men whatever ſhould 


tell bim they had ſeen a miracle, he would not believe 
them. | Bur a religious mind would. be mare inclined 
to think that the Creator of the Univerſe, for wiſe pur. 

. poles, might ſuſpend or TO the ordinary operations 
of nature, Ta mat 1 * men I nn in 

4 fallchood, Mt an; an 


'S 


denie e xitobgbilivy remains on: the | 
s the affirmative; as if one ſhould 
affirm that A had a legacy by a certai 
will, and if another ſhould aſſert he had 
| road the will, d that there was no legacy 
A himſelf ſaw: the will; 


| thibgrlert fs ae if we ſhould 

poſe that the bolder of any ticket in the 

ee med by two men, each o 
whom is as. Ts in the habit of te 
enn aa CRANES is an even chance what 
flerts: or falſe; and if ond 
he heard that ticket cal 
vrize of 1000. nne ben that he 
eard it exlied a a dank, from this teſtimony 
the chance of that prize. would be worth 
250. Or if we ſuppoſe that from the 
morning of a certain day, an under writer 
_ wollld inſure a ſhip at a premium of ic per 
cent. but that he was afterwards informed 
by two failors, vin: AN credibility, we. 
will effimate at an eyen chance EY by 


IT . * wh W. ee KG i ry 4 rde * 1 2 ae 1 


« We 


produce.ſuch nid effec, that if tho under: | 


writer is a man of 


tion, he would not 3 laces — 
. menen het «ut cent. The de- 


or leſs effect will be 3 But negation mer 
can never totally deſtroy affirmation, the effect of an 
affirmation can only be cancelled by an affirmation of 
ſomething of a directly oppoſite nature. If two perſons 
. equally credible, ſhould aſſert, one that A had loſt ro 
the other that A had won x000L. then A's fituation 
would be of the ſame value it was before; and game 


ſters and underwriters wells WO 3 bis 


Moes. 


£ ne miſtakes thu d — 8 —_ 
reſticavies:are dri) oppoſite; ver they 


amuſed ach ehen. 
* I'S 3K: 3 We * - Sy 2 8 1 A oo i 2 os 16 2 But 5 


Te kigher the probability of each eh oppolite 
teſtimonies, Sond goon y they will eaneel each other, 


Is 


0 5 1 
nat it mot be admitted, as 
the credit of each witneſs, chey are of little 


1 theonjs — 
built 2 a view foundation, when pro- 


1 ur hi at variance 


fk — — the ſame crime, it can - 
not be affirmed that . will ftand 


been isdn all; eee, | 
lity muſt remain in favour of each een. 
ſation, for: the ſum of any number 
things would ſtill be nothing ®,. 4 ee 
trial is ſo great an injury to a fair cha- 
racter, that perhaps grand juries ought to 
be a little more cautious than they are. 

| 4 mT 12 3 757 of mm | | | 1 1 5 10 . 2 77 75 506 © ly 25 It | 
ln looking into the Civil Law books; I find iti Fari- 


nacius, Queſt, LXV. n. 201. plus (inquiunt DoRoces) 
creditur duobus affirmantibus quam mille neganti 


ibus, 
and Muſcardus calls this Regula illa vulgaris, * t. 
. ow 


poſitive evidence, yet when TS it 
peaks for itſelf, and requires no-explana- 
tion. Of this nature may be mentioned 
two caſes which have happened within a 
few: years upon the Northern circuit; in 
one caſe a perſon v was found ſhot. y a ball, 
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and the wadding of the piſtol ſtuek in the 
ound: and was found to be part bf a bal- 
lad called Swerr Poll e "Plymouth, which 
correſponded* with another part found in 
the pocket of the priſoner. The other alſo 
was a caſt of murder; and in the head of 
the deceaſed,” there was à chip of ſplinter, 
WR . fitter d | the "cavity in a blud- 
broken, „nich Nadgeon he e priſoner cara 
ried in his hand when he Was apprehetided: 
Though this account 6f the two pieces of 
the ballad, and t two _ vo the bludgeon 


by che fitneſs and bree of the 
rerum m gui ur e RY bet pk 


de TORS eee eee e e e 4's e 


Theſe were certainly El corte ra- 
tions of other cireumſtances, but if they 
nad ſtood alone, "they would have deſerved, - 
0 Tithe! conſideration; for if the ballad and 
udgeon, had been thrown away by 
the baden, They: were N likely to 

ES. by gs draw 


ity upon the- mind of the 
which af- 


= | he Tink — have validity acc 
to its . an 1 * ſuch pre- 


Ei. By theſe general obſervations; upon the 
= nature of poſitiye and circumſtantial evi. 


—n npme-rey> 
1 


es of them, what Alter is 4 
ſtractedly and mathematitally true in one 
place, muſt be ſo alſo in another, and that 
to aſſert, that peers and commone sidredld 
hape different rules of evidence; would be 
as great an outrage. againſt all ſcience and 
ſenſe, as that they ſhoald-reckon ne y | 
different rules of arithmetiagJ.. 


G 
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bet ſomething of this kind has 0 n 


riably: obſerved i in ordinary caſeb, but caſes 
of extraordinary enormity of guilt from 
their very nature, ought not to be limited 
and conſined by rules, which were only 
intended for common occurrences. Here 
again I-ſhould draw directly the contrary 
concluſion , and ſhould® contend} if the 
law would admit of reſtriction or relaxa- 
nion Io the evidence en to de more 


IG dies nest concluſion from 
that I have yet heard, I ſhould ſuſpect 


myſelf i prej judice or perverſeneſs, if I did not find that 
1 was ſupported by the moſt reſpon authorities. 
M 


(@ ) 
the accuſation. ./ In this I am fortified by 
A: authority pregnant with good ſenſe, 

though I do not kno to whom to-aſcribe 
itz haying omitted to mark the reference, 
when Lextracted it. hut it wants not the 
ſanttion of a name. , It is a common but 
de well founded maxim, that in proportion 
to che greatneſs of a crime, ought the 
&« ſtrength. of the proof of it to be. Th 
higher a crime is, and the deeper it 
ge draws its conſeq utuces, ſo muck the 
V clearer and Kronger n the vin 
«of i t to. „ irt fo i do 1 
FO alum to yiimoas gibst: 2 5 
Whatever N W. extraordi- 
IS either iu the actions of 'mankind; or 
the; pppearances of nature, will require ſo 
much ſtronger proof to induce us to be- 
lieve its exiſtence. When: an dabredible 
ſtory was related at Rome, it wasca pro- 
verbial ſaying, J ſhould not believe it; | 
though Cato ſhould, aſſert it. It requires 
proof of a higher nature to convince us 
that a woman. of the age of 5 1, like Lady 
We 2 hac been drr GR 
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| than that ſuch an event had happened to 
ur bee re en; 21 or 310 9 
19997 8:30 ben 902 1862 Hime dil 
It perhaps weib obſerved, that the 
peers, from their ſupeticr education; mighe | 
ſafely be entruſted with evidence, which it 
would be dangerous to relate in the hearing 
of a jury; that their enlarged and enlight- 
ened minds would more eaſily diſeriminatt 
the reality of truth from what bore hut 
the ſemblance of it. Education, it is true, 
in this Country is regarded as one of the 
beſt ornaments of nobility, and it is one 
of the firſt advantages of fortune to be able 
to purchaſe it in the greateſt perfection. 
But as men of rank and fortune, generally 
aſſociate with thoſe, who are above the 
temptation of admitting even a thought 
of fraud and deſign, they are leſa experi- 
come liable to be impoſed upon in pro- 
portion to the ſuperior purity _— a8 
| ene ene ne ite on 


* wiſdom wake —— aſus? 
At wiſdom's gate and. to TREES 
; Reſigns her 3 for bet toy . ni i 

Where no ill ſeems. | 
* 2. 


education and ſituation in life, yet it muſt 0 
be admitted, that the minds of a peer and 
a tommoner are formed by the ſame hand, 
and conſtructed of the ſame materials. In 
the inferior courts, a priſoner or defendant 
may object to, or challenge,” ſuch a num 
4 the jury, as to be almoſt ſecure, that 
he is tried by his peers,” who are omni ex- 
ceptione _ and who are e from 


2 


den if che; witne eſſes. But in ad Houſe of : 
Lords, no ee can be anitted,'and 

nom compo mens Alanis, writ of D De ider : 

do, or a commiſſion of lunacy, may 

decide upon the eſtate, life and honour of 
An Engliſh ſubject. And high and reve- 
2 the law deems: the honour of a 
nobleman, and as far as ambition and hu. 

man e wall admit, it may be exempt = 

from ſuſpicion and reproach';; yet it will 

ſcarce be thought mda Mug "% 


tuppote that ere WY leach im- 
{+7 55 5 peach· 


tu) 


not wiſh — —— Jul; 

or that others might be ſubſtituted'm' their 
room. In the inferior courts, tlie law of 
evidence is the moſt eſſential W that | 

great bulwark of our liberty, th eee 
Parium, or the trial by jury. Each j Furyman 
is ſolemnly ſworn, that he will a true ver- 
dict give, and a true deliverance make, ac- 
cording to the evidence. Break down the 
| barriers of evidence, and the ſecurity of | 


that trial is gone. Though it is 4 com- 
mon obſervation, that the mind of man ig 


fond of authority, yet the Lords will check 
this propenſity in extending the admiſſibi- | 
| lity of evidence, when they conſider that 
they are more particularly the objects of 
trial in their on court, and that by ſuch 
extenſion, each might periſh by his own | 
law; or as it has been ſaid of bills of attain. 
der, that, like Syfiphus's ftone; it might roll 
back upon their own heads. The im- 
peachment of a commoner before the 
Lords may be conſidered in the ſame de. 
gree, the Judicium Parium, as the trial of a 


(96) 


peer by a j dg. The Lords, if not im- 
peached, in all caſes. of miſdemeanour, as 
for libels, perjury, &c, muſt be tried like a 
commoner before a jury, and the autho- 
rities are ſtrong, that /a. commoner never 
can be impeached before the Houſe of 
r eine N n. a. ik: nl 


eme. an 2 * |, N 18 1 : at 4 S: * on , d Ef i a? x 8 5 Fo 
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e aſeof Lords mo deviate fi eu 
the rules of evidence. by a hair-breadth; 
mo might leave them at an infinite diſ- 
ance. There can be no medium. For 
who. ſhall. fix and determine when they 
ſhall decide according: to the law, and when . 
by their will and pleaſure?; Every! thing 
| 9 de bated and voted, and what was 
ad e in the evening might — | 
in t the * . If. when and J be 
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Diony kus in irefineinent in tyranny. and 
might condemn to deatli the wife or the ſo 
of a king upon the teſtimony of a dream. 


Indeed, one of our Queens, Anna Boleyn, 


vas convicted of high treaſon in the court 
_ of the Lord High eee 


; : * N 
eee IO ET ETT IO 0 TE WE 
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W TW, ne e Non K Nn | 


"ai of cnjpcntheent verre We 


at ſhe had ſaid, That the King never had had 
ler 3 * a declaration, if it was made, i in which pro- 
7 bably Red was more truth than diſeretion: but this 


was adjudged to be high treaſon, in flandering her iſſae, 
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